
 

IV. Motions in Limine  [§ 2.1] 
 

A. In General  [§ 2.2] 
 

The statutes do not provide explicitly for motions in limine.  Therefore, the general statute on motion 

practice controls the procedure for making such a motion.  See Wis. Stat. § 802.01(2).  Motions in limine 

may be brought at any time after issue is joined, but the pretrial conference is likely the last time they will 

be heard before the date of trial. 

 

For further discussion of motions in limine, see Wisconsin Civil Procedure Before Trial, supra § 2.1, at 

§§ 8.112–.121; Wisconsin Civil Litigation Forms Manual, supra § 2.12, at 42-3 to 42-4, Form 42.6. 

B. Purpose  [§ 2.3] 
 

The purpose of a motion in limine is to obtain an advance ruling on the admissibility of evidence that 

may be inadmissible or prejudicial, in order to avoid the possibility of a mistrial.  A motion in limine may 

also be used to request an order prohibiting the mention of certain evidence in the presence of the jury.  As 

noted in section 2.8, supra, the chief advantage of bringing these issues to the attention of the trial court in 

this way is to afford the court an opportunity to examine the proposed evidence outside the pressure of the 

actual trial.  Decisions on motions in limine can also trigger further settlement discussions because they 

may drastically alter the posture of the case. 

 

When considering the admissibility of evidence, a trial court is not bound by the rules of evidence except 

for the rules regarding privileges and the admissibility of HIV test results under section 901.05.  See Wis. 

Stat. § 901.04.  Thus, the court may generally consider anything that is helpful in deciding a particular 

motion in limine. 

 

  Practice Tip.  By the time of the final pretrial conference, discovery should have identified all 

problem areas in the case from an evidentiary standpoint.  Counsel should have in mind a clear picture 

of those areas of evidence that should be excluded as a benefit to counsel’s case, as well as those areas 

of evidence that may pose an admissibility problem for counsel.  The motion in limine should direct the 

trial court to the specific area of controversy and be carefully briefed as discussed in section 2.35, infra.  

Because, as noted above, the court may consider inadmissible evidence when deciding the admissibility 

of evidence, counsel should have in hand all the materials that would be persuasive to the court in either 

granting or denying a particular motion in limine. 

 

  Judicial Commentary.  Motions in limine are an excellent tool to streamline a case for trial.  They 

should be used to address both evidentiary and legal issues.  They should be filed before the final pretrial 

conference, set forth with specificity, and supported by legal authority. 

The following is excerpted with permission from Francis X. Sullivan, “Final 

Pretrial Conference and Selected Pretrial Motions,” Chapter 2 of Eric L. 

Andrews et al., Wisconsin Trial Practice, 3rd Edition © 2013 State Bar of 

Wisconsin PINNACLE. 



C. Method  [§ 2.4] 
 

A motion in limine should be presented by way of a standard motion and, unless the issue is very simple, 

a brief.  The motion is filed before trial, generally in accordance with a deadline set by the court. 

 

If the motion is accompanied by a brief, the brief should include a factual section that can be used as an 

offer of proof.  The factual section should carefully present the evidence counsel seeks to admit or exclude.  

Depending on the complexity of the evidentiary issue and the factual scenario, counsel may want to 

supplement the factual section with references to deposition transcript sections or affidavits by counsel or 

the testifying witness.  In addition, since the court is not bound by the rules of evidence, see supra § 2.34, 

counsel may consider including relevant literature in a particular field that may be persuasive to the court 

on the evidence issue in question. 

 

The argument section of the motion or brief should be concise and limited to a succinct discussion of 

the applicable rules of evidence. 

D. Types  [§ 2.5] 
 

1. Exclude Evidence  [§ 2.6] 
 

Although this section is not designed as an exhaustive study of the Wisconsin Rules of Evidence, it can 

be stated that most motions in limine seeking to exclude evidence fall under two rules. 

 

Under section 904.03, relevant evidence may be excluded on the grounds of prejudice, confusion, or 

waste of time.  That is, evidence—even if relevant—may be excluded in the court’s discretion if its 

“probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or 

misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of 

cumulative evidence.”  Wis. Stat. § 904.03. 

 

  Practice Tip.  A motion in limine that seeks to exclude evidence on grounds of lack of relevance 

should also refer to section 904.03 as the basis of a secondary attack on the evidence.  Section 904.03 

can also be useful in limiting the number of witnesses that are called by the other side.  For example, if 

opposing counsel has listed a large number of expert witnesses on a particular subject, a motion in limine 

can be brought citing section 904.03 on the issue of needless presentation of cumulative evidence. 

 

In addition, under section 906.11, the trial judge must exercise reasonable control over the mode and 

order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation 

effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect 

witnesses from harassment or undue embarrassment. 

 

Most modern trial judges regard these two rules in combination as tools for the management of the trial.  

A judge will be extremely sympathetic to the notion of saving time and achieving clarity of presentation. 

2. Admit Evidence  [§ 2.7] 
 

Certain categories of evidence almost always require a preliminary ruling by the trial judge before trial.  

A typical example is evidence of other crimes, wrongs, or acts under section 904.04(2).  A motion in limine 

seeking a ruling on the admissibility of such evidence must provide a detailed offer of proof, as discussed 



in section 2.35, supra.  The proponent of the evidence should outline—by reference to deposition, by 

affidavit, or by narrative offer of proof—the essential issues contemplated by section 904.04(2) and 

delineate the specific theory of admissibility (e.g., proof of motive, opportunity, intent, preparation, plan, 

knowledge, identity, or absence of mistake or accident, see Wis. Stat. § 904.04(2)(a)).  In addition, the 

proponent must show in the offer of proof the similarity between the other crime, wrong, or act and the 

facts in the present case, as well as a sufficient nexus in time to make the other crime, wrong, or act 

meaningful and relevant. 

 

A motion in limine is also a good vehicle to explore the admissibility of the defendant’s financial status, 

if punitive damages are an issue in the case.  By the time of the final pretrial conference, counsel should be 

fairly confident of the viability of the punitive-damages claim.  By carefully addressing the support for this 

claim in a motion in limine seeking to admit the defendant’s financial status, counsel can educate the court 

as to the viability of the claim and the need for financial status proofs.  Bringing such a motion will also 

give the trial court an opportunity to lessen any prejudicial impact that might result from admission of the 

defendant’s financial status by allocating the proof to a point in the trial when a prima facie showing of the 

viability of the punitive-damages claim has already been made. 

3. Challenge Expert Testimony and Opinions  [§ 2.8] 
 

Expert testimony and opinions are governed by section 907.02, which now states as follows: 

 
(1) If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or 

to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, 

may testify thereto in the form of an opinion or otherwise, if the testimony is based upon sufficient facts or data, 

the testimony is the product of reliable principles and methods, and the witness has applied the principles and 

methods reliably to the facts of the case. 

 
(2) Notwithstanding sub. (1), the testimony of an expert witness may not be admitted if the expert witness is 

entitled to receive any compensation contingent on the outcome of any claim or case with respect to which the 

testimony is being offered. 

 

This marks a substantial change in Wisconsin’s standard for admissibility of expert testimony.  The 

statute previously read as follows: 

 
Testimony by experts.  If scientific, technical, or other specialized knowledge will assist the trier of fact to 

understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form of an opinion or otherwise. 

 

The new statutory language applies to actions begun on or after February 1, 2011.  2011 Wis. Act 2, 

§ 45(5).  The new language appears to be intended to require Wisconsin’s standard to mirror the Daubert 

standard applied in federal courts.  See Daubert v. Merrell Dow Pharm., 509 U.S. 579 (1993).  The changes 

are discussed further in section 5.57, infra. 

 

  Practice Tip.  Given the changes to section 907.02, attorneys can expect many more motions 

challenging experts’ qualifications, and can expect circuit courts to take time to adjust to the new, more 

rigorous standard.  Strategic considerations will dictate whether to bring a motion to disqualify an 

opponent’s expert well before the pretrial conference (thereby allowing the attorneys to brief the issues 

more thoroughly and the circuit court more time to reach a reasoned decision) or to bring the motion at 

trial (with the hope of catching the opponent off guard). 

 



A pretrial motion also may challenge the necessity of an expert opinion.  Most courts have held that 

when a matter is something that is easily understandable by a layperson, the court may exclude expert 

testimony.  See, e.g., State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993). 

4. Limit Opening Statement or Closing Argument  [§ 2.9] 
 

Motions in limine can be used to exclude certain topics from the opening statement or closing argument.  

For example, if there is a legitimate issue as to the opponent’s ability to lay a certain foundation or establish 

certain necessary facts in evidence, it is prudent to bring a motion in limine foreclosing the opponent from 

mentioning the facts or other evidence in his or her opening statement.  See also infra § 4.14 (use of motion 

in limine to limit opening statement).  Similarly, if counsel perceives the opponent to be somewhat 

inexperienced, it may be prudent to bring a motion in limine to “educate” the opponent to avoid improper 

closing arguments.  See also infra § 9.18 (use of motion in limine to limit closing argument). 

 

  Practice Tip.  Strategic considerations weigh heavily on the issue of whether to bring a motion in 

limine to limit opening statements or closing arguments.  These types of motions should not be brought 

merely because they are available.  A careful attorney must assess their impact on the case and the 

desirability of foreclosing improper conduct by opposing counsel. 

E. Preserving the Record  [§ 2.10] 
 

Preserving the record is a primary consideration in bringing motions in limine and other pretrial motions.  

Often the pretrial conference is conducted in chambers and off the record.  When the conference reaches 

the point at which the court is going to rule on pending evidentiary or other motions, it is essential (and 

required by SCR 71.01(2)) that counsel ensure that the court reporter is present and that this portion of the 

conference is recorded.  If the court’s practice is to hold an off-the-record discussion of the various motions 

and issues, counsel should take careful notes during that discussion and then insist on making a record that 

at least summarizes all the rulings that were made during the off-the-record discussion.  If the court decides 

to exclude evidence, an offer of proof in sufficient detail to permit analysis by a reviewing court is vital to 

the preservation of the record. 

 

Counsel should not assume that raising an issue in a motion in limine will necessarily preserve the issue 

for appeal.  See Wisconsin Civil Procedure Before Trial, supra § 2.1, at § 8.119. 

 

  Judicial Commentary.  While many matters can be discussed at a final pretrial conference in the 

judge’s chambers off the record, any ruling by the court that will affect or resolve legal issues must be 

rendered on the record.  Also, any decisions the judge makes during the conference should be on the 

record.  Do not always rely on the court to remember to put in chambers rulings on the record. 

 


