
BY SOPEN B. SHAH & NICHOLAS J. SURPRISE

Orders Without 
Borders: 
Universal Injunctions in 
Federal and State Courts

Orders without Borders_Feature-half-top-left.indd   14Orders without Borders_Feature-half-top-left.indd   14 1/28/2025   11:04:39 AM1/28/2025   11:04:39 AM



A 
universal injunction, sometimes 
called a “nationwide injunction,” is 
an equitable remedy that extends be-
yond the parties in a lawsuit. Courts 

and commentators use those terms to refer to an 
injunction against the government that prevents it 
from implementing or enforcing a statute against 
anyone. 

Federal courts have issued nationwide injunc-
tions about immigration, health care, and the en-
vironment, sparking national debate.1 State courts 
have also issued “statewide injunctions,” although 
those have received considerably less attention. 
We discuss both.

Texas Case About the Corporate 
Transparency Act
A Texas case about the Corporate Transparency 
Act (hereinafter the CTA) provides a recent ex-
ample of a universal injunction.2 The CTA requires 
certain companies to report the personal infor-
mation of their “beneficial owner[s]” to the U.S. 
Department of the Treasury.3 Some companies and 
the National Federation of Independent Business 
sued in the U.S. District Court for the Eastern 
District of Texas, arguing that the CTA is uncon-
stitutional both facially and as applied under the 
First, Fourth, Ninth, and Tenth Amendments to the 
U.S. Constitution.4 

After concluding that the CTA is “likely [facially] 
unconstitutional,” the district court granted a 
universal preliminary injunction in Texas Top Cop 
Shop v. Garland.5 The plaintiffs argued that they 
sought relief for themselves and all members 
(about 300,000) of the National Federation of 
Independent Business, some of which were not par-
ties.6 The government argued that granting relief to 
those entities would “in practical effect” result in 

a “controvers[ial]” universal injunction.7 The court 
held that a universal injunction was “appropriate” 
given the “extent of the constitutional violation” 
and was necessary to provide the plaintiffs with 
meaningful, complete relief.8 As of press, the CTA 
remains enjoined following a Fifth Circuit order 
vacating the Fifth Circuit’s earlier decision to stay 
the district court’s preliminary injunction, but the 
government is seeking a stay of the injunction in 
the U.S. Supreme Court.9

Many people are surprised to learn that a single 
judge has imposed an injunction that covers the 
entire country. This article discusses the “fierce 
and ongoing debate” about the legality and propri-
ety of nationwide injunctions.10 It also examines 
whether the same arguments apply to statewide 
injunctions in Wisconsin. 

Universal Injunctions and the Federal 
Judicial Power
Arguments Against Nationwide Injunctions. 
Critics of nationwide injunctions argue that they 
overstep judicial authority by affecting parties 
not before the court. Article III, Section 1 of the 
U.S. Constitution vests the “judicial Power of 
the United States” in federal courts, and Section 
2 extends that power to certain “Cases” and 
“Controversies.”11 The U.S. Supreme Court has 
interpreted the federal judicial power as the “right 
to determine actual controversies arising between 
adverse litigants, duly instituted in courts of 
proper jurisdiction.”12 Thus, some scholars argue 
that nationwide injunctions are improper because 
the plaintiffs “generally lack Article III standing to 
seek relief for anyone other than themselves.”13

Critics also argue that universal injunctions 
“may violate the due process rights of non-parties 
to the litigation” and “effectively transform an 

The recent nationwide injunction against enforcement of the Corporate 
Transparency Act has caught the attention of many in the legal community. 
It is not the first nor will it be the last instance of such a court order being 
requested and granted in the United States. This article discusses the 
“fierce and ongoing debate” about the legality and propriety of nationwide 
injunctions and examines whether the same arguments apply to statewide 
injunctions in Wisconsin.
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individual-plaintiff lawsuit into a de 
facto class action, without satisfying 
the requirements of [Federal] Rule [of 
Civil Procedure] 23 or giving the injunc-
tion’s purported beneficiaries notice of 
the suit or an opportunity to opt out.”14 
Some scholars believe that universal in-
junctions are a creature of the late 20th 
century and contrary to traditional 
principles of equity.15 And some contend 
that nationwide injunctions encourage 
forum shopping and increase the risk 
of “conflicting injunctions issued to the 
same parties.”16

Arguments in Favor of Nationwide 
Injunctions. Others disagree. They 
argue that universal injunctions are 
“constitutionally permissible” because 
“[n]othing in the Constitution’s text 
or structure bars federal courts from 
issuing a remedy that extends beyond 
the parties.”17 They contend that in some 
cases “[universal] injunctions are also 
the only means to provide plaintiffs 
with complete relief and avoid harm 

to thousands of individuals similarly 
situated.”18 Scholars also dispute the 
historical claim that universal injunc-
tions were created in the 1960s and are 
contrary to the equitable powers of the 
federal courts.19   

Recent U.S. Supreme Court Views. The 
U.S. Supreme Court has yet to rule de-
finitively on this issue, but some justices 
have weighed in. Justice Clarence Thomas 
wrote that he is “skeptical that district 
courts have the authority to enter uni-
versal injunctions” because, in his view, 
they “did not emerge until a century and 
a half after the founding” and “appear to 
be inconsistent with longstanding limits 
on equitable relief and the power of 
Article III courts.”20 Justice Neil Gorsuch 
also suggested that universal injunctions 
are problematic, concluding that they 
“have little basis in traditional equitable 
practice,” “raise serious questions about 
the scope of courts’ equitable powers 
under Article III,” and lead to “games-
manship and chaos.”21 

On the other hand, Justice Sonia 
Sotomayor concluded in one case that a 
district court “did not abuse its discre-
tion by granting nationwide relief” 
when, given the “unique circumstances” 
of the case, a universal injunction 
was “necessary to provide complete 
relief to the plaintiffs.”22 Justice Brett 
Kavanaugh, Justice Amy Coney Barrett, 
and Justice Ketanji Brown Jackson have 
signaled that the issue may be worth the 

Court’s review.23 The Court might opine 
when ruling on the government’s pend-
ing stay application in Texas Top Cop 
Shop, which argues that the “universal 
injunction” is “vastly overbroad.”24 But 
on Jan. 10, 2025, the Court declined to 
review “[w]hether the court of appeals 
erred in ordering the district court to 
enter preliminary relief on a universal 
basis” in another case.25

The Seventh Circuit’s Views. Lower 

courts have wrestled with the lawful-
ness of universal injunctions in the 
meantime.26 As most relevant here, the 
U.S. Court of Appeals for the Seventh 
Circuit rejected “[a]n outright prohibi-
tion of [universal] injunctions” because 
that “would handcuff the ability of 
courts to determine the relief that is 
proper in exceptional circumstances.”27 
The court said that universal injunc-
tions “present real dangers,” such as fo-
rum shopping, and “will be appropriate 
only in rare circumstances.”28 The court 
ultimately approved of an injunction 
“that may have … alter[ed] the grants 
of all grantees program-wide” because 
“that [wa]s an incidental effect” of pro-
viding complete relief to the plaintiff.29 
The court noted that the “perceived 
increase in the utilization of universal 
injunctions” has “spawned a veritable 
cottage industry of scholarly articles in 
the past few years” but left for “another 
forum” the “question … whether any 
such increase signals an expanding 
judicial over-reach or an increasing 
executive autocracy.”30 

Statewide Injunctions
Despite the “cottage industry of 
scholarly articles” about nationwide 
injunctions, there has been little discus-
sion about the propriety of statewide 
injunctions.31 Do universal injunctions 
fall within the judicial power vested in 
Wisconsin state courts?

The Wisconsin Constitution is 
meaningfully different than the U.S. 
Constitution, so litigants could argue 
that some concerns about nationwide 
injunctions do not apply.32 Article VII, 
section 2 of the Wisconsin Constitution 
vests the “judicial power of this state ... in 
… one supreme court, a court of appeals, 
a circuit court, [and] such trial courts of 
general uniform statewide jurisdiction as 
the legislature may create by law.”33 
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The U.S. Supreme Court has yet to rule definitively on this issue, but 
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The Wisconsin Constitution contains 
no analog to the U.S. Constitution’s 
“Cases” or “Controversies” language.34 
Although the Wisconsin Supreme Court 
said that courts have the “responsibility 
to exercise judgment in cases and con-
troversies arising under the law,” it has 
never limited the judicial power to that 
formulation.35 Indeed, the Wisconsin 

Supreme Court has said that standing 
is a matter of “sound judicial policy” 
rather than a limit on the jurisdiction 
of Wisconsin courts.36 Although federal 
case law on standing is “persuasive 
authority,” standing is “construed 
liberally” in Wisconsin.37 (The same is 
arguably true for other states.38) As a re-
sult, criticisms of universal injunctions 
that are based on standing might have 
less weight when applied to statewide 
injunctions.39 

The Wisconsin Constitution also con-
tains a provision absent from the U.S. 
Constitution that might make statewide 
injunctions less problematic. Under 
article VII, section 8, Wisconsin circuit 
courts “may issue all writs necessary in 
aid of [their] jurisdiction.”40 Wisconsin 
Statutes section 753.03 provides that 
circuit courts have “all the powers, 
according to the usages of courts of 
law and equity, necessary to the full 
and complete jurisdiction of the causes 
and parties and the full and complete 
administration of justice, and to carry 
into effect their judgments, orders and 
other determinations.”41

To the extent that criticisms of 
nationwide injunctions are rooted in 
separation-of-powers principles, those 
might apply to statewide injunctions in 
Wisconsin.42 Federal “separation of pow-
ers principles … inform [the Wisconsin 
Supreme Court’s] understanding 
of the separation of powers under 

the Wisconsin Constitution.”43 The 
Wisconsin Supreme Court has turned to 
the U.S. Constitution when examining 
the “judicial power” in the Wisconsin 
Constitution.44 

Also, because the Wisconsin Supreme 
Court revised the class-action rules 
to align with Federal Rule of Civil 
Procedure 23, statewide injunctions 

might also arguably frustrate the class-
action process.45 

Litigants could consider seeking 
declaratory relief instead of or in addi-
tion to an injunction. To uphold a facial 
challenge to a statute, in most cases a 
court must determine that the statute 
is unconstitutional in all applications.46 

The court’s reasoning might convince 
the governmental defendants to stop 
enforcing the law, although the declara-
tion is not “immediately enforceable 
through contempt if the government 
disregards [it].”47

Conclusion
Whether universal or nationwide 
injunctions are consistent with the fed-
eral judicial power is the subject of an 
ongoing debate and a pending applica-
tion for stay in the U.S. Supreme Court. 
Statewide injunctions may be less 
problematic, although fewer scholars 
and commentators have analyzed the 
issue. Regardless, understanding the 
relevant arguments and precedent can 
help lawyers effectively advocate for 
their clients and anticipate potential 
challenges in litigation. WL

The U.S. Court of Appeals for the Seventh Circuit rejected “[a]n 
outright prohibition of [universal] injunctions” because that “would 
handcuff the ability of courts to determine the relief that is proper in 
exceptional circumstances.”
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