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Submitted for your consideration (to para-
phrase Rod Serling)1 are two decisions of 
the U.S. Court of Appeals for the Seventh 
Circuit. The decisions are real; the par-

ties and their reactions are imagined. Each appeal 
turned on a question of Wisconsin law, and in each 
the only Wisconsin opinion on point was a pub-
lished decision of the Wisconsin Court of Appeals. 

Appeal #1: Home Valu Inc. v. Pep Boys
In Home Valu, the U.S. Court of Appeals for the 
Seventh Circuit declared that it is not bound by the 
decision of the intermediate state appellate court 
because it must decide the case as the Wisconsin 
Supreme Court would decide it.2 In fact, the 
Wisconsin Supreme Court affirmed the intermedi-
ate appellate decision by an equally divided vote 
without opinion, with one justice not participating,3 
but the Seventh Circuit observed that such a deci-
sion is not entitled to precedential weight.4 Finally, 
the panel concluded that when it is confronted by 
two equally plausible interpretations of state law, it 
generally chooses the narrower interpretation that 
restricts liability, rather than the more expansive 
interpretation that creates substantially more li-
ability.5 The Wisconsin Court of Appeals had chosen 
the “more expansive” interpretation.

The losing party finds it strange that if she could 
have or would have litigated the issue in the state 
court system, she was guaranteed a favorable 
result from the Wisconsin Court of Appeals – 
because that court is bound by its own published 
decision6 – yet on the same issue she got the op-
posite result from the federal court of appeals. She 
thought federal and state courts were supposed to 
decide state law issues uniformly.

Appeal #2: Smith v. RecordQuest LLC
In Smith, the Seventh Circuit expressed its dis-
agreement with the Wisconsin Court of Appeals’ 
decision but said it could not conclude that the 
Wisconsin Supreme Court would also disagree with 
it.7 Accordingly, it was constrained to decree what 
it clearly considered to be the “wrong” result “out 
of deference to the Wisconsin Court of Appeals.”8

The losing party is flummoxed. She thought the 
courts were supposed to do justice between the 
parties. 

Which disappointed appellate litigant has the 
more legitimate gripe? The answer depends on 
how a federal court should determine Wisconsin 
law when there is a published Wisconsin Court of 
Appeals decision but no Wisconsin Supreme Court 
decision on point. This article surveys the Seventh 
Circuit’s approach to the task, including recent 
noteworthy cases, and suggests several guidelines.9 

Erie Fundamentals
In Erie Railroad Co. v. Tompkins,10 the U.S. Supreme 
Court held that there is no general federal com-
mon law, and in the absence of a rule of decision 
supplied by the U.S. Constitution or an act of 
Congress, a federal court must apply the law of the 
state in which it sits. The Erie doctrine, which lim-
its federal judicial power to that granted by Article 
III of the U.S. Constitution, seeks to avoid a dual 
system of enforcing state-created rights in which 
substantive law depends on the choice of forum.11

In cases with state law issues, a federal court’s 
“north star, and one constitutionally mandated 
by Erie, is to discern, as best it can, the content of 
state law as the highest court of the state would 
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view it today.”12 In several opinions 
issued in 1940, shortly after Erie, the 
U.S. Supreme Court held that if a state’s 
intermediate appellate court but not its 
highest court has decided a state law 
issue, the state court decision should be 
treated as authoritative in the absence 
of “persuasive” or “convincing” data 
that the state’s highest court would 
decide otherwise.13 

The task of determining state law 
without definitive authority from that 
state’s highest court has been irrever-
ently dubbed the “Erie guess”14 because 
the task is challenging and, as even 
some federal judges have admitted, 
federal courts have not been adept 
at it.15 Wrong Erie guesses “can have 
a grave impact on the principled and 
orderly growth of state law principles.”16 
Even when the federal court “guesses 
right,” it unavoidably puts its thumb on 
the scale by influencing the subsequent 
state high court decision it predicted.17

The Seventh Circuit’s Articulation 
and Application of the Erie Standard
In several late-20th-century decisions 
that adhered to intermediate state court 
determinations of state law, the Seventh 
Circuit articulated a standard for deter-
mination of state law that on its face is 
more deferential than the standard the 
U.S. Supreme Court prescribed in 1940: 
“in the absence of authority from the 
highest court of a state, ‘this court must 
follow authority from the state inter-
mediate appellate court if it represents 
a sound, or even defensible, prediction’ 

of how the state’s highest court would 
rule on an issue.”18 Under this standard, 
appeal #1 (Home Valu) should have 
come out the other way. Given the fact 
that the issue produced a 50-50 split 
in the Wisconsin Supreme Court, the 
Wisconsin Court of Appeals decision 
of that issue was ipso facto a “defen-
sible prediction” of how the Wisconsin 
Supreme Court would rule.

The Seventh Circuit has more 
frequently, and with apparent unifor-
mity in the 21st century, repeated or 
paraphrased the Supreme Court’s 1940 
standard.19 As the two examples dem-
onstrate, however, the Seventh Circuit’s 
application of that standard has yielded 
wildly divergent results.

Using Default Mechanisms to Avoid 
Predictions. In Home Valu, the is-
sue was “whether the economic loss 
doctrine prohibits a plaintiff from 
recovering tort damages when an inten-
tional misrepresentation fraudulently 
induces a party to enter a contract.”20 
The Seventh Circuit had predicted in an 
earlier case that the Wisconsin Supreme 
Court would answer “yes,”21 but subse-
quently the Wisconsin Court of Appeals 
answered “no” and the Wisconsin 
Supreme Court affirmed by an equally 
divided vote.22 While it is true that 
such an affirmance is not precedent,23 
the Wisconsin Supreme Court did not 
vacate the lower court’s opinion. But the 
Seventh Circuit panel saw “two equally 
plausible interpretations of state law”24 
and essentially ignored the fact that the 
Wisconsin Court of Appeals had adopted 
one and rejected the other. 

Next, instead of assaying a prediction 
of how a “fully benched” state high court 
would rule on the issue, the Seventh 
Circuit invoked its own preference for 
“restricted liability.” Because there was 
no attempt to attribute this prefer-
ence to the teachings of the Wisconsin 
Supreme Court or other “persuasive 
data” of Wisconsin law, it is difficult 
to avoid the conclusion that this is a 
federal, not a Wisconsin, rule of decision 
– the opposite of what Erie requires. The 

Seventh Circuit has used the restricted-
liability rule to support its decisions 
of state law issues in other cases, both 
before25 and after26 Home Valu. 

In two 2024 cases, the restricted-
liability rule appears to have morphed 
into a more equitable version that on its 
face does not favor defendants: “when 
presented with ‘two equally plausible 
readings of state law,’ we ‘should not 
choose the alternative that requires us 
to predict a change or an expansion in 
extant state legal doctrine.’”27 Under 
this rule, again appeal #1 should have 
had a different result because in that 
case the defendant sought expansion of 
the economic loss doctrine to preclude 
fraudulent-inducement claims. 

Nonetheless, both the anti-expansion 
and the restricted-liability rules are 
default mechanisms that enable a 
federal court judge to avoid making the 
prediction that Erie ostensibly requires 
by resorting to a federal or even per-
sonal preference in cases of doubt about 
how the state high court would rule.28 In 
some cases, the Seventh Circuit has re-
cited its predictive obligation under Erie 
but then has ruled contrary to interme-
diate state court decisions, apparently 
not based on direct indicia that the state 
supreme court would rule differently but 
because it found the reasoning of those 
decisions unpersuasive.29 In a 2004 case, 
the Seventh Circuit refused to reexam-
ine its previous prediction of how a state 
supreme court would rule despite two 
intervening intermediate state court 
decisions to the contrary: “Instead of 
guessing over and over, it is best to stick 
with one assessment until the state’s 
supreme court, which alone can end the 
guessing game, does so.”30 These cases 
pay lip service to federalism. 

Making Predictions While 
Maintaining Dialogue with State 
Courts. In marked contrast to this 
line of cases is appeal #2 (Smith v. 
RecordQuest LLC).31 In that case, the 
issue, which the Wisconsin Supreme 
Court had not addressed, was whether 
a health-care provider’s agent can be 
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liable for exacting excessive fees for 
copies of health-care records under a 
Wisconsin statute governing a patient’s 
access to those records.32 After a fed-
eral district court answered “no,” the 
Wisconsin Court of Appeals answered 
“yes,” expressly disagreeing with the 
district court’s decision.33 The Seventh 
Circuit, in turn, expressly disagreed 
with the intervening decision of the 
Wisconsin Court of Appeals but felt 
compelled to follow it:

“[A]bsent a conflict with the 
Constitution or a federal law, we cannot 
overturn established state precedent. 
The so-called ‘Erie guess’ is not an Erie 
veto. We may disagree with [Townsend 
v.] ChartSwap, but we cannot convinc-
ingly say that the Wisconsin Supreme 
Court would do the same. Our system 
of dual sovereignty is well served by a 
respectful dialogue between state and 
federal courts.”34

In addition to this possible sign 
of greater willingness to defer to an 
intermediate state court decision, the 
Seventh Circuit has seemingly nar-
rowed the ambit of a federal default 
mechanism in the absence of a state 
high court decision. In a 2024 case, 
Green Plains Trade Group LLC v. Archer 
Daniels Midland Co. – in which there 
was no state court decision on point – 
the Seventh Circuit exhorted district 
courts not to avoid their constitutional 
Erie responsibility to determine state 
law and restricted resort to a federal 
default rule to instances in which “the 
evidence concerning the content of 
state law is in equipoise” – that is, the 
predictive scales are exactly balanced.35 
Application of this approach to a case 
in which there is a single intermediate 
state court decision on point effectively 
precludes use of a federal default rule.36

Role of the Wisconsin Court of 
Appeals in the Erie Context
Several features of Wisconsin’s appel-
late court system arguably enhance 
the deference that a federal court 
should accord a published decision of 

the Wisconsin Court of Appeals if the 
Wisconsin Supreme Court has not spo-
ken on the issue. First, the Wisconsin 
Court of Appeals is a unitary court, and 
its four districts exist only for the con-
venience of litigants.37 Therefore,  
“[t]he published decision of any one 
of the panels has binding effect on all 
panels of the Court.”38 

Second, the Wisconsin Court of 
Appeals, as noted, cannot modify or 
overrule its own published opinions; 
that power resides only in the Wisconsin 
Supreme Court.39 Thus, all inferior 
Wisconsin courts are bound by a pub-
lished decision of the Wisconsin Court 
of Appeals. Theoretically, there should 
be no conflict among decisions of the 
Wisconsin Court of Appeals unless the 
Wisconsin Supreme Court has ruled on 
the issue between those decisions. That 
is not true of the intermediate appellate 
courts in Illinois and Indiana, the other 
states comprising the Seventh Circuit.40 

Whereas conflicts between intermedi-
ate appellate court decisions in those 
states are permissible and expected, the 
structure of the Wisconsin court system 
requires the Wisconsin Court of Appeals 
to speak with one voice.

Third, in most instances the 
Wisconsin Court of Appeals “is the 
final arbiter, the court of last resort,” 
and thus “it is not surprising that its 
decisions have taken on a law-making 
function that is greater perhaps than 
was anticipated when the new court 
was created.”41 With the inception of 
the Wisconsin Court of Appeals, the 
Wisconsin Supreme Court’s appellate 
jurisdiction became wholly discretion-
ary in nature.42 In the 2022-23 term, the 
Wisconsin Supreme Court granted only 
1.9% of the petitions for review it ad-
dressed.43 It is common knowledge that 
not every case that meets a criterion for 
review44 is accepted for review, nor does 
the court accept every case that three or 
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more of its justices believe to have been 
wrongly decided.45 

The Wisconsin Supreme Court rule 
that authorizes the supreme court to 
answer a certified question from a non-
Wisconsin court reflects the importance 
of the Wisconsin Court of Appeals in 
the state court system and incidentally 
indicates that certification is not a vi-
able alternative to Erie guessing when 
the Wisconsin Court of Appeals has 
spoken. That rule imposes the condition 
that “it appears to the certifying court 
there is no controlling precedent in the 
decisions of the supreme court and the 
court of appeals of this state.”46 On that 
basis, the Seventh Circuit declined to 
certify Smith to the Wisconsin Supreme 
Court because the Wisconsin Court of 
Appeals had definitively addressed the 
decisive issue and therefore “controlling 
precedent” existed.47 

When the Seventh Circuit has refused 
to defer to intermediate state court deci-
sions that are on point, its premise has 
been that those decisions, like a federal 
court’s Erie guesses, “are just prognosti-
cations” of how the state supreme court 
would rule.48 At least in Wisconsin, that is 
untrue. They are “valid pronouncements 
of state law” unless and until changed by 

the state supreme court.49 

Paring Back Erie Guesswork
The U.S. Supreme Court has declared 
that a federal court sitting in diversity 
is “in substance only another court of 
the state.”50 Judge Flaum of the Seventh 
Circuit more specifically observed that 
“Article III of the Constitution only af-
fords us the power to ascertain the law 
of [the forum state] and apply it to the 
litigants before us as if we were an in-
ferior state court.”51 That observation is 
consistent with Erie, which dictates that 
the federal court not make or change, 
but merely find, the law of the state. If 
that were all there were to the matter, 
the Seventh Circuit should, like any 
other inferior Wisconsin court, always 
be bound by a published decision of the 
Wisconsin Court of Appeals. 

The problem is that a federal court 
litigant cannot directly petition the 
Wisconsin Supreme Court for review of 
an intermediate state court decision, 
as a state court litigant can. Thus, Erie’s 
mandate that the same substantive 
rule of decision be applied in both court 
systems will be unfulfilled unless the 
federal court can predict in appropriate 
cases that the Wisconsin Supreme Court 

would reverse or modify the Wisconsin 
Court of Appeals decision if the case 
were in that state’s court system.52 This 
is the point at which prediction, that is 
the Erie guess, gets dicey.

But if a federal court litigant should 
have no less opportunity than a state 
court litigant to challenge a Wisconsin 
Court of Appeals ruling, neither should 
the federal court litigant have more 
opportunity. If the Wisconsin Court 
of Appeals has resolved an issue of 
Wisconsin law in a published opinion, a 
federal court that contemplates going the 
other way should, as a preliminary matter, 
assess whether the Wisconsin Supreme 
Court would even accept the case for 
review if the case were in the state rather 
than the federal court system. Only if that 
preliminary answer were “yes” would the 
federal court then predict whether the 
Wisconsin Supreme Court would reverse 
or modify the decision. 

There is no indication in Seventh 
Circuit case law that the Seventh 
Circuit makes that preliminary inquiry. 
Recognition of the limited access to 
plenary review in the Wisconsin 
Supreme Court would promote federal 
courts’ deference to published deci-
sions of the Wisconsin Court of Appeals 
and thereby reduce Erie guesswork. 
Notwithstanding the axiom that the 
federal court should decide the case 
as the state’s highest court would, it is 
more precise to say the federal court 
should decide the case as it would be 
decided in the state court system, which 
might not include input from the state 
supreme court.53

Even if a federal court is convinced 
that the Wisconsin Supreme Court 
would enter the fray, it should exer-
cise restraint in waving its Erie wand. 
The Seventh Circuit itself conceded in 
Green Plains that “a state’s intermedi-
ate appellate courts engage in constant 
dialogue with the state’s highest court 
and therefore have a sophisticated idea 
of the jurisprudential vectors that its 
high court is setting.”54 As a general 
matter it is illogical, then, to suppose 
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that the Seventh Circuit or another fed-
eral court is a better predictor than the 
Wisconsin Court of Appeals of the views 
of the state’s highest court, especially 
given the unitary nature and prominent 
law-making role of the court of appeals 
in the state court system. 

But this supposition necessar-
ily underlies every Erie case in which 
the Seventh Circuit rules contrary to 
precedent established by the Wisconsin 
Court of Appeals. That result should 
be reserved for a case in which the 
Wisconsin Court of Appeals’ ruling 
resulted from an obvious, as opposed to 
merely arguable, analytical error, which 
the Wisconsin Supreme Court presum-
ably would not fail to correct;55 or the 
supreme court has clearly and specifi-
cally called the court of appeals’ decision 
into question. Such cases should be rare.

Conclusion
If appeal #1 (Home Valu) had been de-
cided immediately after the Wisconsin 
Supreme Court addressed the issue 
in that case, it is unclear whether the 
loser in the Seventh Circuit would have 
prevailed. The Seventh Circuit guessed 
wrongly that the state high court would 
not recognize a “fraud in the induce-
ment” exception to the economic loss 

doctrine.56 The supreme court did retreat 
from the “broad” version of that excep-
tion that the court of appeals had es-
poused and on which the Seventh Circuit 
loser relied57 but again was unable to 

muster a majority on a crucial issue – 
precise formulation of the exception.58 

Appeal #2 (Smith), on the other hand, 
would have gone the other way had 
it been decided after the Wisconsin 
Supreme Court addressed the issue in 
that case, because that court reversed 
the court of appeals’ decision to which 
the Seventh Circuit deferred.59 The Erie 
guess from which the Seventh Circuit 
refrained would have been correct. The 
loser in the Seventh Circuit was the 
victim of bad timing.

Nonetheless, the goal of “a respect-
ful dialogue between state and fed-
eral courts” suggests that the Seventh 
Circuit unjustifiably hazarded an Erie 
guess contrary to Wisconsin intermedi-
ate state court authority in appeal #1 
and properly refrained from doing the 

same in appeal #2. If the Wisconsin 
Supreme Court has not weighed in on 
an issue, Wisconsin Court of Appeals 
precedent should command deference 
under Erie unless it rests on obvious 

analytical error or the supreme court 
has unmistakably cast doubt on the 
court of appeals’ decision. 

While the Seventh Circuit has not 
consistently exhibited such defer-
ence, the Smith case, among others, 
may signal a trend in that direction. 
To encourage federal courts (including 
itself) to minimize Erie guesswork, the 
Seventh Circuit should reinstate and 
adhere to the standard that it will follow 
the ruling of an intermediate state court 
if the ruling represents a sound or even 
defensible prediction of how the state 
high court would rule. 

It is jarring when a federal court ap-
plying Erie reaches what it considers to 
be the wrong result. Those hard cases, 
however, are the price exacted by a dis-
ciplined concept of federalism. WL

Several features of Wisconsin’s appellate court system arguably 
enhance the deference that a federal court should accord a published 
decision of the Wisconsin Court of Appeals if the Wisconsin Supreme 
Court has not spoken on the issue.
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